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I believe companies need to ask 
themselves what their purpose is 
and what their values are. And if it is 
purely to make money at the expense 
of everyone else they should not be 
allowed to operate." Rob Everett, 2019

I invite you to read that paragraph again. It 
is a literal quote from Everett’s speech and 
it is entirely consistent with the rest of his 
declared position. 

We should not dismiss Everett as some 
befuddled cardigan-wearing academic lost 
in the byways of academia rattling in vain 
against the injustices of commerce. He is 
one of the most powerful and influential 
regulators in the land with a track record of 
activism. 

Frustratingly, so effective has been the 
persistent rattling by cardigan-wearing aca-
demics and their placard-waving students, 
many of whom have found themselves 
in cabinet positions, that the business 
community has been cowered into silent 
acquiescence as property rights are whit-
tled away year by year.

Institutions such as the Law Society and the 
Institute of Chartered Accountants could be 
on the front-line defending the principles as 
outlined in the Ford case. They don’t and will 
not. They appear to have been completely 
captured by the need to bend-the-knee to 
the prevailing mood.

We already see legislation like minimum-
wage laws, sick-pay and extra leave for 
victims of historical abuse, being a vehicle 
for government to compel private firms 
to act as unpaid-agents of an expanding 
social welfare regime. We can expect this 
trend to continue.

The FMA tells us why  
Milton Friedman was wrong 

Over the next few decades this premise, 
that the role of a company was to return a 
profit to its shareholders and nothing else, 
was challenged. In 1970 Milton Friedman 
was prompted by this activism to pen a 
response to the demands that firms had a 
‘social responsibility’. He concluded;

"There is only one social responsibility 
of business - to use its resources 
and engage in activities designed to 
increase its profits so long as it stays 
within the rules of the game." Milton 
Friedman 1970

But apparently Friedman got it wrong. This 
model is broken, according to Rob Everett. 
He declared confidently; ‘Actually, it’s not 
broken, because it was never a valid or sus-
tainable model in the first place.’

Everett rejects the idea of shareholder 
primacy because he believes that the 
shareholder isn’t the person at the biggest 
risk from the consequences of poor 
behaviour. Employees, the environment 
and the firms’ customers all face the 
consequences of corporate shenanigans.

Everett quotes favourably the term ’social 
licence’. This relatively recent addition to 
the Social Justice lexicon is the idea that a 
business needs a ‘social licence to operate’ 
and obtains this by gaining the approval of 
those perceived to be the enterprises stake-
holders.

You may recognise this term because the 
Prime Minister used it late last year after 
Everett and Reserve Bank governor Adrian 
Orr submitted their report on banking 
culture. Banks, Ardern pointed out, relied on 
a social licence to operate and, she intoned 
ominously, they need to keep it.

Social licence grants every self-declared 
vested interest a form of veto over a 
companies’ activities. The definition of 
stakeholder is sufficiently wide to include 
anyone with even a tangential connection 
to the business and grants them the 
opportunity to gum-up the gears of 
commerce with demands for consultation 
and, of course, compensation.

Ever attune to the winds of fashion, 
Everett embraces this latest fad without 
reservation. Indeed he goes further with a 
remarkable sentence that is breathtaking in 
its implication;

"But nonetheless, whether it is customers 
or employees, the environment or the 
communities in which they operate, 

The head of the Financial Markets 
Authority, Rob Everett, gave a radical 
speech in March to the NZ Capital 
Markets Forum on the purpose of a 
business in a modern economy. To 
appreciate the context of what he said 
and the implications of what it means, 
we need to go back a little in time.

To 1600.

The first true joint stock company in what 
was to become the British Empire was the 
East India Company, formed in that year 
by Royal Charter. Its aim was to thwart the 
Dutch, which is always a noble, if perhaps 
unwise, strategy.

For a good few centuries joint stock com-
panies required some form of Crown or 
Parliamentary approval and were, for the 
most part, instruments of state policy.

This began to change around the middle 
of the 19th century when limited liability 
companies became easier to establish both 
in Britain and in her former possessions 
across the Atlantic. The question of whether 
these enterprises existed to advance the 
whims of the state, the whimsey of the 
directors, or to turn a dollar for the owners, 
remained unresolved.

This issue was asked and answered by 
the Michigan Supreme Court in 1919 in a 
case involving Henry Ford. In 1916 he was 
the majority shareholder and controlled 
the board of his company. He’d also 
accumulated a tidy $60 million in cash and 
rather than waste this on dividends Ford 
elected to spend it on philanthropic growth, 
which alarmed the Dodge brothers, who 
owned 10% of the company;

"My ambition is to employ still more men, 
to spread the benefits of this industrial 
system to the greatest possible number, 
to help them build up their lives and 
their homes. To do this we are putting 
the greatest share of our profits back in 
the business." Henry Ford, 1916

The Dodge boys wanted the company to be 
run on a purely mercantile basis. They were, 
after all, seeking cash to start their own 
motor company. The Michigan Supreme 
Court found in their favour;

"A business corporation is organised 
and carried on primarily for the profit 
of the stockholders. The powers of the 
directors are to be employed for that 
end." Michigan Supreme Court, 1919

A proud day for New Zealand when Nobel 
prize winning economist, author and icon of 
capitalism, Milton Friedman, has now been 
shown to be a peddler of falsehoods by our 
own FMA head, Rob Everett. 
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the most appalling obfuscation. We lost 
one vote because the liquidator maintained, 
without presenting any evidence, that he 
had a dozen postal votes. We have no 
reason to doubt the liquidator, but it was an 
exceptional position to take.

We’ve had other liquidators, on two 
occasions, put their own vote to creditors 
by postal ballot in advance of the creditors’ 
meeting, to confirm their position. However, 
once in the meeting they refuse to allow a 
vote from the floor that they know that they 
would lose. 

In both cases the overwhelming number 
of creditors by number wanted these 
two liquidators replaced; it was only a 
small number of creditors with large 
dollar amounts that were able to allow the 
liquidators to hold onto office. 

We have had directors canvassing creditors 
and, we suspect but cannot prove, going 
further than canvassing, in order to maintain 
their preferred liquidator in office, and 
targeting the larger creditors by dollar value. 

This appears to be an effective strategy. 

The most egregious was one liquidator 
who manufactured proxy votes and even 
creditors in order to keep himself in office. 
He only reluctantly conceded the issue 
when one creditor was in the room and 
denied giving the liquidator a proxy. 

He retained enough fraudulent votes to 
remain in office and we are having to go to 
court in order to replace him.

Liquidators appear to have the belief that 
once appointed that they are entitled to 
remain in office despite the wishes of the 
creditors. This isn’t an issue that will be 
addressed by regulation. 

Before we could get out of the starting gate 
the shareholders appointed a liquidator. 
We then had a choice, either accept the 
shareholder appointed liquidator or call 
a creditors' meeting to try and get BDO 
appointed.

Tempest by name. Tempest by nature. We 
called a creditors' meeting, held a series of 
meetings with creditors around the country 
explaining what we were up to and why we 
wanted to change liquidators. 

In order to replace a liquidator you need a 
majority both in number of votes and in the 
total value of creditors. We knew early on 
that the vast majority of creditors wanted 
a change, but it was only the day before 
the vote that we knew we had the total 
number by dollar value as a number of 
large creditors sat on their hands until the 
last minute. 

Changing a liquidator is exceptionally 
difficult. We have attempted to replace 
other liquidators and have been met with 

Here at Waterstone we have a sister 
business. Perhaps we should call it 
a sibling-business to be politically 
correct; Tempest.

Tempest buys debt. Often we buy disputed 
debt, debts from companies in receivership, 
very old and uncollectable debt. Tempest is, 
truly, the commercial equivalent of a dung-
beetle. But all insects have their place in the 
eco-sphere and Tempest turns a tidy return 
for its shareholders and investors.

Along the way Tempest acquired collected 
a debt in Ebert Construction. Ebert fell into 
receivership. For Tempest this isn’t the end 
of the road, merely an opportunity. One of 
our analysts spotted some questionable 
transactions, primarily the fact that there 
were a number of related party entities that 
held almost all of Ebert’s assets and that 
entities connected to the shareholders had 
taken a GSA out over the company a mere 
week before receivership.

Well. We know shenanigans when we see 
it so we immediately increased our position 
in Ebert Construction by buying more 
debt and proceeded to bring liquidation 
proceedings. Because Tempest was a 
creditor in Ebert, Waterstone could not be 
the liquidator without permission from the 
court.

We decided to use BDO as the liquidators, 
partly because of the Mainzeal liquidation 
going on at the time. 

By suing a former a former Prime Minister 
and her other colleagues after they 
appointed BDO their chosen liquidators, 
BDO had effectively ruled themselves out 
of any other similar files in the future. We 
believe firms like BDO should be rewarded 
for taking on such litigation. 

What happened to Ebert Construction? 

www.tempest.net.nz

A WATERSTONE COMPANY

LITIGATION FUNDING:
- Commercial Disputes
- Debt Buying 
- Construction Claims

info@tempest.net.nz

The director of Tempest, acting awkwardly around an Ebert sign, October 2018.
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Mainzeal  
The Mainzeal case is interesting 
because of the size of the judgement, 
thirty-six million, and the presence of 
Dame Jenny Shipley. 

A very brief history 

Mainzeal came under the control of Richard 
Yan and his associates in 1995. It was a 
subsidiary of Richina. In 2004 Dame Jenny 
Shipley joined the board, along with Peter 
Gomm and Clive Tilby and the business 
traded until its demise in 2013.

During these years over forty million was 
transferred from Mainzeal to various Yan 
interests in China. These were loans and 
most of the money was transferred through a 
New Zealand entity, MLG Limited. Although 
MLG was registered in New Zealand, it had 
no real assets other than unenforceable 
advances made to Yan interests in China.

In 2008 the business was restructured 
and there was distance created between 
Richina, the assets in China, and Mainzeal. 
It was decided that Mainzeal was to stand 
on its own, which would have been fine 
apart from the tens of millions of uncollect-
able loans.

PwC estimated that the construction firm 
needed around $20m to be recapitalised. 
This money did not materialise. However, 
the intercompany loans remained on 
Mainzeal’s books as an asset and the busi-
ness maintained a theoretical solvency if 
this money could be collected. 

Periodically Richard Yan would arrange 
a ‘Letter of Support’ to keep the auditors 
happy.

In January 2011 PwC advised that these 
‘Letters of Support’ were not legally enforce-
able and in any event getting money out of 
China was going to prove exceptionally diffi-
cult. By this time Mainzeal was experiencing 
financial stress.

The company was able to trade due to the 
lag between when Mainzeal got paid from 
its clients and when it paid the subcontrac-
tors, usually some months later. 

In 2013 the receivers were called in. The 
related party debts went uncollected. 
Eventually the liquidators, BDO, took the 
directors, Richard Yan, Dame Jenny Shipley, 
Peter Gomm and Clive Tilby to Court, claim-
ing that from January 2011 they traded the 
business recklessly and wanted to hold the 
directors personally liable. 

Here is what happened.

Reckless Trading; Section 135 

A company is a risk-taking enterprise. The 
issue is when can a director be held person-
ally liable for the losses of a company. 

The law states a director must not;

Agree, or cause or allow, the business to 
be carried out in a manner likely to cre-
ate a substantial risk of serious loss to the 
company’s creditors 

The judge raised five elements, looking at 
the language of the legislation;

A) The risk is to creditors, not the 
company. 

B) The risk must be substantial; a ref-
erence to the chances of failure, not 
the size of the loss.

C) The loss must be serious. A small 
dollar value isn’t going to trigger 
director’s liability. 

D) The conduct in issue is the manner 
in which the business is being run.

E) The way the business is being run 
must be likely to cause loss.

If a company is solvent, then the directors 
are risking the shareholder’s money and 
none of the above apply. It is only when the 
company is insolvent does the issue of risk-
ing the creditor’s money arise. 

Solvency is defined in the Company Act 
quite specifically as a two limb test;

Limb One; The Balance Sheet must have 
more assets than liabilities

Limb Two; The company must be able to 
pay its debts as they fall due 

Reckless Trading and Mainzeal 

The Court ruled that Mainzeal had been 
traded recklessly because;

1) It was Balance Sheet insolvent 
because the intercompany loans 
were not recoverable 

2) There was no group support that the 
directors could rely on if adverse cir-
cumstances arose

3) Mainzeal’s trading was poor and sub-
ject to one-off losses that required a 
strong balance sheet. 

These three points were interlinked. If 
Mainzeal had been trading well, it would not 
have needed a strong balance sheet. If it 
had either a strong balance sheet or share-
holder support, the trading losses could 
have been covered. The finding of reckless 
trading was very case-specific. 

There were several contributing factors.

A policy of trading while insolvent

Because the board tolerated the inclusion 
of the related party loans as unimpaired 
assets on the balance sheet, the com-
pany was in fact insolvent from 2005, yet 
the board continued to trade.   

Using creditors’ money as working capital 

The nature of construction is that clients 
pay as much as two months before the 
sub-contractors are paid, giving Mainzeal 
a large working capital buffer. Of other 
people’s money. Were it not for this fea-
ture of the construction industry the firm 
would have ceased trading much earlier 
than 2013. 

Reliance on Shareholder support  

The defence argued that they had reason 
to have confidence in the shareholders’ 
assurances. The court found that these 
assurances were worthless, unenforce-
able, and that the board took no steps 
to ensure that the money would be forth-
coming if required.

One off losses 

The director’s tried to claim that it was 
the failure of a large single contract that 
hindered cash flow and contributed to the 
companies failure. However, the judge 
was unimpressed and was of the view 
that a business should not fail over a sin-
gle contract. 

In summary; the breach occurred because 
the board allowed the company to advance 
money to the shareholder with no means 
to get re-paid and continued to trade when 
there wasn’t any realistic prospect of getting 
repaid. 

Directors’ Personal Liability 

Before a director can be held personally 
liable there must first be a finding that 
there was a breach of director’s duties. 
Once this occurs the court has discretion 
under Section 301 of the Companies Act to 
impose a sanction.
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recovered to the ‘New Debt’ creditors but 
must apportion any recovery to all creditors. 

This raises an interesting question; what if 
the ‘New Debt’ creditors had brought this 
claim themselves? 

Does Mainzeal Break New Ground on 
quantum?

No. In Waterstone’s view. The Judge took 
the total amount of the debt, $110m, and 
settled on roughly one third of that; $36m, 
as the level of liability. He took a number 
of mitigating factors into consideration, 
including that much of the loss was caused 
by the cessation of trading, the inherent 
risks of construction and the fact that the 
shareholder took on bond obligations. 
This looks comparable to the South Pacific 
Shipping analysis. 

The total losses due to the non-collectability 
of the third-party loans was estimated in the 
judgement to be $44m. The amount of the 
judgement was $36m and the judge made 
an explicit link between these two amounts. 
It is also similar to the range provided the 
liquidators in their interpretation of the 
losses using the Mason v Lewis approach; 
although these numbers were contested. 

There was an analysis of the factors for 
all four defendants; Causation, Capability, 
Duration. Yan, who was on both sides of 
the related party transactions was hit the 
hardest for $36m, while the other directors 
were required only to contribute $6m each. 
However, these amounts were joint and 
several, so the maximum recovery is $36m 
and if Yan pays his share, the others will pay 
nothing. 

This is an interesting but unexceptional case 
but does raise the question of the wisdom 
of using high-profile directors for anything 
other than waving and smiling.  

duties should be liable for all of the losses 
of the company. 

From this deductions are allowed if the 
director not beached his duties, losses 
would still have occurred. 

The problem with Mainzeal 

The quantum in a Mason v Lewis case is 
based on a director continuing to trade 
beyond the point where they should have 
ceased. In the Mainzeal case the breach 
was allowing the company to trade while 
relying on the worthless guarantees of its 
shareholder. 

However, the directors convinced the Court 
that had they ceased trading earlier, that 
would have exposed the creditors to certain 
losses, as opposed to the risk of losses that 
continuing to trade entailed. 

This decision exposed the creditors to a 
substantial risk, and a simple Mason v Lewis 
analysis is not available. 

New Debt Approach 

The liquidators then sought a new 
methodology; the New Debt approach. 
The argument is that the Court should look 
at the creditors at the time of the breach, 
and any creditors whose position worsened 
between the breach and receivership, 
should be treated as one group and that 
number is the starting point. 

This would include those who became 
creditors during the period, with their full 
debt counted, but no credit was to be given 
for creditors whose net position improved

This is a novel approach and it was rejected 
by the Court because the duty is owed to the 
company and not the individual creditors. 
The liquidators cannot apportion the money 

It is a twostep process. First; the headline 
number is established, being the losses that 
can be attributed to the directors’ breach. 
Then the decision is made; what percent-
age of this each individual director should 
be required to pay. It is rare, but not unprec-
edented, for a director to be liable for all of 
the losses of the business.

The settled approach is to look at three fac-
tors; Causation, Culpability, Duration.

Causation; The extent to which the breach 
caused the loss

Culpability; How directly culpable the 
individual directors were

Duration; How long the breach continued 
for

The judge looked at several methodologies 
employed by judges in the past. 

Mason v Lewis

Perhaps the most often cited reckless 
trading case. In Mason v Lewis the Court 
took the level of debt at the time of the 
directors’ breach. They then took the total 
losses of the company at the time it failed 
and held the director liable for a portion of 
those losses.

For example; if the company had net 
liabilities at the date of the breach of $1m 
and net liabilities at liquidation of $3m, then 
the headline number is $2m. The Court 
then looks at how each director under the 
Causation, Culpability and Duration to 
determine what portion of this $2m they 
should be personally liable for.

There has been a wide range of awards for 
various percentages of the losses. As the 
regime is not punitive, the upper cap of 
the award is the full value of the creditors. 
Indeed there have been a number of cases, 
including Hansa Limited v Hibbs, taken 
by Waterstone and cited in the Mainzeal 
case, where the full losses of the company, 
over seven million, have been awarded 
as a result of fraud by the director. This is 
essentially consistent with the Mason v 
Lewis regime.

Under the Mason v Lewis analysis, the 
liquidators were claiming a maximum of 
$44m. 

South Pacific Shipping 

An alternative approach was taken in this 
case where the Court took as a starting 
point that a director who breaches their 

Directors should not fret over Mainzeal.
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Was the company insolvent?

Did you breach your duties?

Is the liquidator going to 
do anything about it?

Yes

Yes

Will the liquidator accept 
a nominable amount to cover
 their very reasonable fees?

Yes

Did you commit fraud?

No

Were you ...

No

... honest  
but negligent

Yes

0% 100%

No

No

No

Yes

Yes

 A very brief guide to directors' liablility

... dishonest  
and negligent

Yes

Percentage of the total creditor claims a director  
of a failed company can expect to pay.
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BUSINESS FAILURE IS 
INEVITABLE

A degree of failure is both necessary as well 
as inevitable and we should not demonise 
managers and directors who have taken a 
legitimate commercial gamble and failed. 
We want people to take risks in business, 
to try new things and to give it a go. Some 
of these people will fail and it is important 
that when they do, there is an orderly and 
dignified process for unwinding their affairs.

A CREDITOR’S RIGHTS 
TO ANSWERS IS NOT 
CONSTRAINED BY THE 
ESTATE’S FUNDS

We investigate every file we take on, but we 
do not take on every file. In many cases there 
isn’t any recovery for either the creditors nor 
for our fees. This, however, should not and 
does not negate our duty to investigate the 
affairs and records of every company.

BUSINESSES THAT CAN BE 
SAVED, SHOULD BE SAVED

Companies can fail, but a good business 
trapped in an insolvent company can be 
saved. The law allows specific remedies 
for a restructure, specifically the Phoenix 
Company, Voluntary Administration and 
Part XIV Compromises sections of the 
Companies Act that provides for the 
restructuring of a business. Restructuring 
the affairs of an honest business with a 
sustainable future in a manner provided 
for by legislation is something we believe 
should be done.

LIMITED LIABILITY IS A 
PRIVILEGE THAT SHOULD 
NOT BE ABUSED

Sometimes, however, directors do trade 
recklessly, cheat their creditors and are 
an on-going commercial hazard either 
because of a lack of commercial ability or 
a faulty moral compass. In these cases we 
believe that a liquidator has an obligation to, 
at a minimum, uphold the rights of creditors 
and where possible bring a reckless director 
to account.

Waterstone; 
What we believe

Waterstone’s mascot, Prudence, on location in Nairobi, Kenya.
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A common question we get asked by 
company directors about to place their 
company into liquidation is changing 
the company name, and even changing 
the directorships and shareholding 
in the weeks, or even hours, prior to 
liquidation. 

The idea is to try and disguise the insol-
vency. We usually recommend against it.

This tactic isn’t as effective as it used to be 
as the Companies Office now links past 
and present directors each time you enter 
a company or director’s details. However, 
the Companies Act has a specific provision 
concerning public notices, Section 25(4), 
that mandates that any public notices must 
contain any former names used in the last 
twelve months. This includes the Gazette 
and newspaper advertising. 

Meanwhile, in Wellington one enterprising 
student decided to take things one step 
further. Kyle Woods had a few financial 
issues and decided to enrol in the No 
Asset Procedure. This is a twelve month 
mini-bankruptcy for those whose debts are 
under forty-seven thousand and who have 
no realistic means of repaying the debt.

Mr Woods seems an interesting chap. Born 
in 1992 he enjoyed his first insolvency in 
June 2012 with a No Asset Procedure, that 
ended in June of 2013. This wasn’t evidently 
satisfying so he undertook a bankruptcy in 
August of 2013, and another one December 
of that same year and a third bankruptcy 
in in August 2014. All, it appears, he used 
different names.

For two years Mr Woods, now Mr Knight, 
had three bankruptcies underway simulta-

neously, the last one ended in August 2017.

It appears that he attempted to undertake a 
second No Asset Procedure using an alias. 
The No Asset Procedure can only be used 
once, however, and changing your name 
does not remove this statutory limit.

Further, there are provisions under the 
Income Act requiring bankrupts to notify the 
Official Assignee of any change in details, 
including a change of name. The Official 
Assignee caught up with the inventive 
debtor and he was sentenced to 150 hours 
and reparation of $3,537.

Sadly, some roses do not smell sweet, no 
matter how they are named.  

Can I change my name?  

You can change your name. Norma Jean, but people are still going to go snooping where you don’t want them to.


